COCONINO COUNTY BOARD OF SUPERVISORS

ORDINANCE NO. 2003- 13

COCONINO COUNTY SMOKEFREE AIR ORDINANCE
PROHIBITING SMOKING IN ALL ENCLOSED PUBLIC PLACES
WITHIN COCONINO COUNTY AND PROVIDING FOR ENFORCEMENT
AND PENALTIESFOR VIOLATIONS



Sec. 1000. Titleand Citation of Authority

This Ordinance shdl be known as the Coconino County Smokefree Air Ordinance. The
Coconino County Board of Supervisors and the Board of Hedth have the dtatutory authority to
adopt county ordinances for preservation of public hedth under A.R.S. 36-184(3) and the
authority to hold adminidrative hearings for violaions of hedth regulations given in ARS. 36-
183.04.

Sec. 1001. Findings and | ntent

The Coconino County Board of Supervisors does hereby find that:

Numerous studies have found that tobacco smoke is a maor contributor to indoor ar pollution,
and that breasthing secondhand smoke (also known as environmenta tobacco smoke) is a cause
of disease in hedthy nonsmokers, including heart disease, stroke, respiratory diseese, and lung
cancer. The Nationd Cancer Inditute determined in 1999 that secondhand smoke is responsible
for the early deaths of up to 65,000 Americans annudly. (Nationad Cancer Inditute (NCI),
"Hedth effects of exposure to environmental tobacco smoke: the report of the Cdifornia
Environmental Protection Agency. Smoking and Tobacco Control Monograph 10, Bethesda,
MD: National Institutes of Health, National Cancer Institute (NCI), August 1999.)

The Public Hedth Services Nationa Toxicology Program has listed secondhand smoke as a
known carcinogen. (Environmentad Hedth Information Service (EHIS), "Environmenta
tobacco smoke: firg liged in the Ninth Report on Carcinogens” U.S. Department of Health and
Human Services (DHHS), Public Health Service, National Toxicology Program, 2000.)

Secondhand smoke is particularly hazardous to ederly people, individuas with cardiovascular
dissese, and individuas with impaired respiratory function, including asthmatics and those with
obstructive airway disease. Children exposed to secondhand smoke have an increased risk of
aghma, respiratory infections, sudden infant death syndrome, developmental abnormalities, and
cancer. (Cdifornia Environmenta Protection Agency (Cd EPA), "Hedth effects of exposure b
environmenta tobacco smoke', Tobacco Control 6(4): 346-353, Winter, 1997.)

The Americans With Disabilities Act, which requires that disabled persons have access to public
places and workplaces, deems impaired respiratory function to be a disability. (Daynard, RA.,
"Environmentd tobacco samoke and the Ameaicans with Disabilities Act,” Nonsmokers Voice
15(1): 8-9)

The U.S. Surgeon Genera has determined that the smple separation of smokers and nonsmokers
within the same air space may reduce, but does not diminate, the exposure of nonsmokers to
secondhand smoke. (Department of Health and Human Services. The Health Consequences of
Involuntary Smoking: A Report of the Surgeon General. Public Hedlth Service, Centers for
Disease Control, 1986.) The Environmental Protection Agency has determined that secondhand
smoke cannot be reduced to safe levelsin businesses by high rates of ventilation. Air cleaners,

which are only capable of filtering the particul ate matter and odors in smoke, do not iminate

the known toxins in secondhand smoke. (Environmenta Protection Agency (EPA), "Indoor air
facts no. 5: environmenta tobacco smoke," Washington, D.C.: Environmental Protection Agency
(EPA), June 1989.)
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A dgnificant amount of secondhand smoke exposure occurs in the workplace. Employees who
work in smoke-filled busnesses suffer a 25-50% higher risk of heart atack and higher rates of
death from cardiovascular disease and cancer, as well as increased acute respiratory disease and
measurable decrease in lung function. (Pitsavos, C.; Panagiotakos, D.B.; Chrysohoou, C,;
Skoumas, J; Tzioumis, K.; Stefanadis, C.; Toutouzas, P., "Associaion between exposure to
environmenta tobacco smoke and the development of acute coronay Syndromes the
CARDIO2000 case-contral study,” Tobacco Control 11(3): 220-225, September 2002.)

Smoke-filled workplaces result in higher worker absentesism due to respiratory disease, lower
productivity, higher cleaning and mantenance codts, increased hedth insurance rates, and
increased liability claims for diseases related to exposure to secondhand smoke.  ("The high price
of cigarette smoking," Business & Health 15(8), Supplement A: 6-9, August 1997.)

Numerous economic andyses examining resaurant and hotel receipts and controlling for
economic varidbles have shown dther no difference or a podtive economic impact after
enactment of laws requiring workplaces to be smokefree. Creation of smokefree workplaces is
sound economic policy and provides the maximum level of employee hedth and safety. (Glantz,
SA. & Smith, L. The effect of ordinances requiring smokefree restaurants on restaurant saes in
the United Statess American Journal of Public Health, 87:1687-1693, 1997; Colman, R,
Urbonas, C.M., "The economic impact of smoke-free workplaces. an assessment for Nova
Scotia, prepared for Tobacco Control Unit, Nova Scotia Department of Hedth,” GPI Atlantic,
September 2001.)

Smoking is a potentid cause of fires, cigarette and cigar burns and ash sains on merchandise and
fixtures causes economic damage to busnesses.  ("The high price of cigarette smoking,”
Business & Health 15(8), Supplement A: 6-9, August 1997.)

Accordingly, the Coconino County Board of Supervisors finds and declares that the purposes of
this ordinance are (1) to protect the public hedth and wefare by prohibiting smoking in public
places and places of employment; and (2) to provide the opportunity for al individuas to breathe
smokefree air.

Sec. 1002. Definitions

The following words and phrases, whenever used in this Ordinance, shall be consirued as defined
in this Section:

1. “Accessory Ba” means a place within a restaurant or other business building for the
sarvice of alcoholic beverages and associated snacks for on-dte consumption that shares
common space (opening, entryway or interior space) and/or ventilation with the restaurant
or other business.

2. "Budness’ means a sole proprietorship, partnership, joint venture, corporation, or other
busness entity formed for profit-meking purposes incuding retall esablishments where
goods or services are sold as well as professona corporations and other entities where
legd, medicd, denta, engineering, architecturad, or other professond services ae
delivered.
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“Employeg” means a person who is employed by an employer in consideration for direct or
indirect monetary wages or profit, and a person who volunteers his or her services for a
non-profit entity.

“Employer” means a person, business, partnership, association, corporation, including a
municipal  corporation, trust, or nonprofit entity that employs the services of one or more
individua persons.

“Enclosed Area” means dl space between a floor and ceiling that is enclosed on al Sdes
by solid wdls or windows (exclusve of doorways), which extend from the floor to the

cailing.

“Hedth Cae Fadlity” means an office or inditution providing care or treatment of
discases, whether physcd, mentd, or emoctiona, or other medica, physologica, or
psychologicd conditions, including but not limited to, hospitas rehabilitation hospitals or
other dlinics including weght control dinics, nursng homes homes for the aging or
chronicdly ill, laboratories, and offices of surgeons, chiropractors, physcd therapigts,
phydcians, dentiss, and dl gpecidids within these professons This definition shdl
include dl waiting rooms, hdlways private rooms, semiprivate rooms, and wards within
hedth care facilities,

7. “Opening” means an entrance, window or ventilation system.

8.

10.

11.

12.

“Place of Employment” means an area under the control of a public or private employer
that employees normdly frequent during the course of employment, including, but not
limited to, work areas, employee lounges, resirooms, conference rooms, mesting rooms,
classrooms, employee cafeterias, halways, and vehicles. A private resdence is not a “place
of employment” unlessit is used as a childcare, adult day care, or hedth care facility.

“Public Place’” means an enclosed area to which the public is invited or in which the public
is permitted, including but not limited to, banks, bars, educationd facilities, hedth care
facilities, laundromats, public transportation facilities, reception aress, restaurants, retall
food production and marketing establishments, retall service establishments, retall Stores,
shopping madls, sports facilities, theaters, and waiting rooms. A private resdence is not a
“public place’ unlessit is used as a childcare, adult day care, or hedth care facility.

“Reasonable Distance’” means a dgtance sufficient to ensure that persons entering or leaving

the building shall not be subjected to breathing tobacco smoke.

“Regaurant” means an edting edablishment, including but not limited to, coffee shops,
cafeterias, sandwich stands, and private and public school cafeterias, which gives or offers
for sde food to the public, guests, or employees, as well as kitchens and catering facilities
in which food is prepared on the premises for serving esewhere. The term “restaurant”
ghdl indude a bar area within the restaurant.

“Retal Tobacco Store” means a retall dore utilized primarily for the sde of tobacco
products and accessories and in which the sde of other products is merely incidentd.
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13. “Service Ling’ means an indoor or outdoor line in which one (1) or more persons are
waiting for or receiving sarvice of any kind, whether or not the sarvice involves the
exchange of money. “Service Lines’ may include but are not limited to ATMs, bus stops
and ticket purchase lines.

14. *“Shopping Mal” means an enclosed public wakway or hal area that serves to connect
retall or professond establishments.

15. “Smoking” or “To Smoke® means inhding, exhding, burning, or carying any lighted
cigar, cigarette, pipe, weed, plant, or other combugtible substance in any manner or in any
form.

16. “Sports Facilities’ means sports pavilions, open and covered stadiums, gymnasums, hedth
oas, boxing arenas, swimming pools, roller and ice rinks, bowling dleys, and other smilar
places where members of the generd public assemble to engage in physcd exercise,
participate in athletic competition, or witness sports or other events.

17. “Stand-adone Ba” means any place of busness that is used to sdl and serve dcohaolic
beverages and for which there is no food service; and that is not located within, and does
not share any common entryway, opening or common indoor area with, and is separately
ventilated from, any other enclosed indoor workplace.

Sec. 1003. Application of Ordinance to County-Owned Facilities

All enclosed facilities, incuding buildings and vehicles owned, lessed, or operated by the
County of Coconino, shal be subject to the provisons of this Ordinance.

Sec. 1004. Prohibition of Smoking in Public Places

Smoking shdl be prohibited in al enclosad public places within Coconino County, including but
not limited to, the following places:

1.  Aquaiums, gdleries libraries, and museums.

2. Aress avalable to and customarily used by the genera public in businesses and non-profit
entities patronized by the public, including but not limited to, professona offices, banks,
laundromeats, hotels, and motels.

3. Accessory bars.

4.  Bingo fadilities when abingo gameisin progress.

5.  Convention facilities.

6. Elevators.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Facilities primarily used for exhibiting a motion picture, stage, drama, lecture, musicd
recitd, or other amilar performance.

Hedth care facilities.
Licensed child care and adult day care facilities.

Lobbies, hdlways, and other common areas in gpatment buildings, condominiums, traler
parks, retirement facilities, nurang homes, and other multiple-unit resdentid fadilities.

Polling places.

Public trangportation facilities, including buses and taxicabs, under the authority of
Coconino County, and ticket, boarding, and waiting areas of public trangt depots.

Restaurants.

Restrooms, |obbies, reception areas, halways, and other common-use areas.

Retail stores.

Rooms, chambers, places of meeting or public assembly, including school buildings, under
the control of an agency, board, commisson, committee or council of the Coconino County
or a political subdivison of the State when a public meeting is in progress, to the extent the
place is subject to the jurisdiction of Coconino County.

Servicelines.

Shopping malls

Sports Fecilities.

Sec. 1005. Prohibition of Smoking in Places of Employment

A.

Smoking shdl be prohibited in dl endosed fadilities within places of employment without
exception.  This indudes common work areas, auditoriums, classrooms, conference and
meeting rooms, private offices, eevators, hdlways, medicd facilities, cafeterias, employee
lounges, gtairs, restrooms, vehicles, and dl other enclosed facilities.

This prohibition on smoking shdl be communicaed to dl exiging employess by
employers by the effective date of this Ordinance and to dl prospective employees upon
their gpplication for employment.

Sec. 1006. Reasonable Distance

Smoking is prohibited within a reasonable distance outsde an opening to an enclosed area where
smoking is prohibited, so as to ensure that tobacco smoke does not enter the area through
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entrances, windows, ventilation systems, or other means. Such reasonable distance shdl be a
digance aufficient to ensure that persons entering or leaving the building shdl not be subjected
to breathing tobacco smoke. All smoking receptacles shal be placed outsde the no smoking
areain order to discourage smoking in these aress.

Sec. 1007. Where Smoking Not Regulated

Notwithstanding any other provison of this Ordinance to the contrary, the following aress shdl
be exempt from the provisions of Sections 1004 and 1005:

1.  Private resdences, except when used as a licensed child care, adult day care, or hedth care
fadlity.

2. Hotd and motel rooms that are rented to guests and are desgnated as smoking rooms;
provided that not more than twenty percent (20%) of rooms rented to guests in a hotel or
motel may be desgnated as smoking. Hotes and motels that have twenty-six (26) or fewer
rooms that are rented to guests may designate a percentage of rooms as smoking and
nonsmoking; however, once designated, a room cannot be reversed.

3. Outdoor aress of places of employment except those covered by the provisons of Section
1006.

4. Naive American or other rdigious ceremony practice pursuant to the American Indian
Reigious Freedom Act of 1978, as amended.

5.  Sand-aonebars.

Sec. 1008. Declar ation of Establishment as Nonsmoking

Notwithstanding any other provision of this Ordinance, an owner, operator, manager, or other
person in control of an edablishment, facility, or outdoor aea may declae that entire
edablishment, facility, or outdoor area as a nonsmoking place. Smoking shdl be prohibited in
any place in which a sign conforming to the requirements of Section 1009(A) is posted.

Sec. 1009. Posting of Signs

A. “No Smoking” dgns or the international “No Smoking” symbol (consging of a pictorid
representation of a burning cigarette enclosed in a red circle with a red bar across it) shdll
be clearly and conspicuoudy posted in every public place and place of employment where
smoking is prohibited by this Ordinance, by the owner, operator, manager, or other person
in control of that place.

B. Evey public place and place of employment where smoking is prohibited by this

Ordinance shdl have posted a dl primary public entrances a conspicuous sign clearly
dating that smoking is prohibited.

Nov.03 Fina County Ordinance.doc 7 Adopted 11/4/2003



C.

All ashtrays and other smoking pargpherndia shal be removed from any area where
smoking is prohibited by this Ordinance by the owner, operator, manager, or other person
having control of the area.

Sec. 1010. Nonr etaliation

No person or employer shal discharge, refuse to hire, or in any manner retdiate against an
employee, applicant for employment, or customer because that employee, gpplicant, or customer
exercises any rights afforded by this Ordinance or reports or attempts to prosecute a violation of
this Ordinance.

Sec. 1011. Enfor cement

A.

This Ordinance shdl be enforced by the Coconino County Department of Hedth Services
or an authorized designee.

Any dtizen who dedres to regiger a complant under this Ordinance may initiate
enforcement with the Coconino County Department of Health Services.

The Hedth Depatment, or ther desgnees dhdl, while an establisiment is undergoing
otherwise mandated ingpections, ingpect for compliance with this Ordinance.

An owner, manager, operator, or employee of an establishment regulated by this Ordinance
shdl inform persons violating this Ordinance of the gppropriate provisons thereof.

Nothing in this ordinance shal be deemed to prevent or prohibit any person aggrieved by a
violation of this ordinance to bring whatever legd remedies are available under state law.

In addition to the remedies provided by the provisons of this Section, the Coconino County
Depatment of Hedth Services or any person aggrieved by the falure of the owner,
operator, manager, or other person in control of a public place or a place of employment to
comply with the provisons of this Ordinance may goply for injunctive relief to enforce
those provisonsin any court of competent jurisdiction.

The director of the Coconino County Department of Health Services, or her/his designees
(hereinafter referred to as “director”), may issue anotice of violation and demand for
compliance by certified or registered mail or by hand delivery to the person violating this
ordinance. The Sheriff’s Department may aso assst with deivery of the notice of
violation and demand for compliance. The notice shal state with reasonable specificity the
nature of the violation and the deadline for compliance and shdl inform the violator that a
hearing may be requested.

Unlessthe violator either complies within the stated deadline or requests a hearing within
fifteen (15) days after service of the notice of violation and demand for compliance, the
director may issue a compliance order congstent with the terms of the notice of violation.
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|.  Thedirector may gppoint a hearing officer to conduct a hearing pursuant to A.R.S. 36-
183.04. Hearings shdl be conducted in the same manner as hearings are conducted
pursuant to A.R.S. 41-1061 et s2q.. The hearing officer shall either issue or deny a
compliance order and shdl make afinding regarding a civil pendty as provided in section
1012 of this ordinance.

J. A compliance order issued pursuant to this section isfina and enforceable in superior court
unless the violator files an gpped to the director within 15 days after receiving the
compliance order.

K. Onagpped, the director may affirm, modify or vacate the hearing officer’ s decision. The
director shall consider the factors prescribed in subsection 1011 (L) of this ordinance. The
director’s decison is enforceable as a judgment in superior court and is subject to apped
pursuant to A.R.S. title 12, chapter 7, ordinance 6.

L.  Indeermining the amount of acivil pendty under this section, the director and the hearing
officer shal consider the following:

The seriousness of the violation.

As an aggravating factor only, any economic benefit that results from the violation.
The history of thet violation.

The economic impact of the penalty on the violator.

Any good faith efforts to comply with the gpplicable requirements.

The duration of the violation as established by any credible evidence.

Payment by the violator of pendties previoudy assessed for the same violation.

8. Other factors affecting the public hedth and safety the director deems relevant.

Nogos~wDdDRE

M.  All pendties collected pursuant to this section shal be deposited in the generd fund of the
county.

N.  Nothing in this section shdl prevent or prohibit the director from filing an actionin
superior court, through the county attorney, for atemporary restraining order, preliminary
or permanent injunctive relief, or any other gppropriate relief necessary to protect the
public heath or the environment, or to compel compliance with a compliance order,
including the collection of civil pendties assessed under that order and/or the revocation or
suspension of any permit or license issued to the person for the premises on which the
violation occurred. The director may settle any action filed pursuant to this section by
submitting a consent decree that is agreed to by the parties for gpprova by the superior
court.

Sec. 1012. Violations and Penalties

A. A person who smokes in an area where smoking is prohibited by the provisons of this
Ordinance shdl be guilty of an infraction, punishable by a fine not exceeding fifty dollars
($50).
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B. A person who owns, manages, operates, or otherwise controls a public place or place of
employment and who fals to comply with the provisons of this Ordinance shdl be guilty
of an infraction, punisheble by:

1. A fine not exceeding one hundred dollars ($100) for afirst violation.

2. A fine not exceeding two hundred dollars ($200) for a second violation within one (1)
year.

3. A fine not exceeding five hundred dollars ($500) for each additiond violation within
one (1) year.

C. Each day on which a violaion of this Ordinance occurs shdl be consdered a separate and
digtinct violaion.

Sec. 1013. Public Education

The Coconino County Department of Hedth Services shal engage in a continuing program to
explan and darify the purposes and requirements of this Ordinance to citizens affected by it, and
to guide owners, operators, and managers in their compliance with it. The program may include
publication of a brochure for affected busnesses and individuds explaining the provisons of this
ordinance.

Sec. 1014. Governmental Agency Cooper ation

The Coconino County Depatment of Hedth Services (or desgnee) shdl annudly request other
governmental and educationd agencies having fadilities within Coconino County to establish
loca operaing procedures in cooperaion and compliance with this Ordinance. This includes
urging al Federd, State, Coconino County, and School Digtrict agencies to update their existing
anoking control regulations to be consgent with the current hedth findings regarding
secondhand smoke.

Sec. 1015. Other Applicable L aws

This Ordinance shdl not be interpreted or congtrued to permit smoking where it is otherwise
restricted by other gpplicable laws.

Sec. 1016. L iberal Construction

This Ordinance shall be liberdly construed so as to further its purposes.
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Sec. 1017. Sever ability

If any provison, clause, sentence, or paragraph of this Ordinance or the application thereof to
any person or circumdances shdl be hdd invdid, that invdidity shdl not affect the other
provisons of this Ordinance which can be given effect without the invaid provison or
application, and to this end the provisons of this Ordinance are declared to be saverable.

Sec. 1018. Effective Date

This Ordinance shdl be effective ninety (90) days from and after the date of its adoption
(February 3, 2004).

PASSED AND ORDAINED this4™ day of November, 2003.

COCONINO COUNTY BOARD OF SUPERVISORS

Matthew G. Ryan, Chairman

ATTEST: Clek of the Board

Deputy Clerk

APPROVED ASTO FORM:
Coconino County Attorney

By: Deputy County Attorney
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